
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



346 



HAR YARD LA W RE VIE W. 



class meets, and the work by sections will decrease the difficulty of 
getting the books of reference. It is to be iioped the Boston University 
will meet with all success in its new method. 



Misconduct of a Judge — Its Influence on the Jury. — The 
untamed State of Washington furnishes a rather amusing application 
of the constitutional provision prohibiting a judge from commenting 
on matters of fact to the jury. His honor passed his time in perusing 
a newspaper during the testimony of the defendant, and while the 
defendant's attorney was endeavoring to impeach the testimony of a 
witness for the prosecution the court exchanged smiles, pleasant ob- 
servations, and candy with the said witness. This, the upper court 
not unreasonably holds, comes too near, especially in a capital case, 
to an intimation that the defendant's view of the matter was of small 
import, and the court ventures to hope that such an occasion for re- 
versal will not very often arise. 



Prfvilege of Witnesses in Federal Courts. — In the April 
number of the Review, Mr. Louis M. Greeley discussed the case of 
Counselman v. Hitchcock, which arose through the reflisal of a wit- 
ness, summoned in an investigation under the interstate commerce 
law, to answer certain questions, on the ground that he would 
criminate himself by so doing. The District and Circuit Courts for 
Northern Illinois ruled that the witness must answer, inasmuch as by 
Section 860 of the Revised Statutes the evidence could not be used 
against him in any criminal proceeding, and therefore his constitu- 
tional rights were not invaded. The question never having arisen in 
the Supreme Court, Mr. Greeley discusses it on principle. He says in 
substance that the fifth Amendment guarantees the privilege of a 
witness against compulsory, self-accusatory evidence ; that this privi- 
lege may be abrogated by statute if the statute affords the wit- 
ness complete amnesty as to the crime concerning which he was 
compelled to testify ; but that Section 860 of the Revised Statutes does 
not do this, inasmuch as it does not prevent scources of evidence 
disclosed by his evidence from being used against him ; the obvious 
conclusion being that under the present state of the law a witness may 
refuse to testify if his answer will tend to criminate himself. 

It is interesting to note that the case has just been decided on appeal 
by the Supreme Court of the United States substantially in accordance 
with the principles above stated. The decisions of the District and 
Circuit Courts are reversed. The court says : " It is a reasonable 
construction, we think, of the constitutional provision [that " no person 
. . . shall be compelled in any criminal case to be a witness against 
himself"] that the witness is protected 'from being compelled to 
disclose the circumstances of his offence, the sources from which, or 
the means by which, evidence of its commission, or of his connection 
with it, may be obtained, or made effectual for his connection, without 
using his answers as direct admissions against him.'^ It is quite 
clear that legislation cannot abridge a constitutional privilege, and that 
it cannot replace or supply one, at least unless it is so broad as to have 
the same extent in scope and effect. ... In view of the constitu- 
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tional provision, a statutory enactment, to be valid, must afford absolute 
immunity against future prosecution for the offence to which the 
question relates." 

In the course of the opinion the court considers the provisions of the 
Massachusetts Constitution, that the witness shall not be " compelled 
to accuse, or furnish evidence against, himself," and of the New York 
Constitution, which is m the same language as that of the Fifth 
Amendment. The conclusion is reached that inasmuch as the general 
purpose of these constitutional provisions is to prohibit compulsory 
self-accusatory evidence, "the liberal construction which must be 
placed upon constitutional provisions for the protection of personal 
rights would seem to require that the constitutional guaranties, how- 
ever differently worded, should have, as far as possible, the same inter- 
pretation," and that " there is really, in spirit and principle, no 
distinction arising out of such difference of language." 

Trover for Conversion before Plaintiff's Title has 
ACCRUED. — The case of Bristol and West of England Bank v. 
Midland Railway Co. [1891], 2 Q_ B. 253, offers food for reflec- 
tion. The proposition which it would seem that the Court of Appeal 
intended to lay down, is that an action of trover or detinue will lie 
against a bailee for non-delivery of goods, even though they have been 
wrongfully disposed of to a third party before the plaintiflPs title 
accrued. 

Considering the case first as an action of trover, the proposition is 
certainly startling that A, who has got title to goods, can demand them 
from, and on refusal sue for conversion, B, who has never had them 
in his possession since the plaintiff owned them. Opposed to such a 
contention is Lord Blackburn's dissenting opinion in Goodman v. Boy- 
cott, 2 B. & S. I, and a statement in Clerk & Lindsell on Torts, 
p. 183, that " there cannot be a conversion by demand and refusal, un- 
less at the time of the demand the defendant had it in his power to 
return the property." 

The decision might be sustained on the authority of Franklin v. 
Neate, 13 M. &. W. 481 (a case of judicial legislation founded on no 
principle), that a purchaser from a bailor may proceed in his own 
name against a bailee. This seems to be the ground of Lord Cole- 
ridge's decision in the Queen's Bench, but Lord Justice Lindley 
prefers to rest the case on a different principle. Moreover, an 
examination of the case seems to indicate clearly that the conver- 
sion sued on is not the wrongful disposal of the goods while the 
bailor retained title, but a conversion arising from the refusal of the 
plaintiff's demand to produce chattels converted before he had any 
interest in them. Further, if the action were founded on the earlier act 
of conversion, the plaintiff would be liable to be met by all the defences 
which could be raised against his assignor, — a possibility certainly not 
contemplated by the court. 

The ground of the decision in the Court of Appeals — and it meets 
with the approval of Sir F. Pollock — is the broad principle that " a man 
who wrongfully parts with goods is liable as if he had them still in his 
possession. ^ui dolo desiit possidere pro possidente damnatur." 
Reducing this to its lowest terms would seem to bring it down to that 
shifty thing, estoppel; and what is the estoppel? The answer must be 



